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§329.1 Purpose.

This regulation defines the term
“‘navigable waters of the TUnited
States’ as it is used to define authori-
ties of the Corps of Engineers. It also
prescribes the policy, practice and pro-
cedure to be used in determining the
extent of the jurisdiction of the Corps
of Engineers and in answering inquiries
concerning ‘‘navigable waters of the
United States.” This definition does
not apply to authorities under the
Clean Water Act which definitions are
described under 33 CFR parts 323 and
328.

§329.2 Applicability.

This regulation is applicable to all
Corps of Engineers districts and divi-
sions having civil works responsibil-
ities.

§329.3 General policies.

Precise definitions of ‘“‘navigable wa-
ters of the United States’ or ‘‘naviga-
bility’’ are ultimately dependent on ju-
dicial interpretation and cannot be
made conclusively by administrative
agencies. However, the policies and cri-
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teria contained in this regulation are
in close conformance with the tests
used by Federal courts and determina-
tions made under this regulation are
considered binding in regard to the ac-
tivities of the Corps of Engineers.

§329.4 General definition.

Navigable waters of the United
States are those waters that are sub-
ject to the ebb and flow of the tide and/
or are presently used, or have been
used in the past, or may be susceptible
for use to transport interstate or for-
eign commerce. A determination of
navigability, once made, applies lat-
erally over the entire surface of the
waterbody, and is not extinguished by
later actions or events which impede or
destroy navigable capacity.

§329.5 General scope of determina-
tion.

The several factors which must be ex-
amined when making a determination
whether a waterbody is a navigable
water of the United States are dis-
cussed in detail below. Generally, the
following conditions must be satisfied:

(a) Past, present, or potential pres-
ence of interstate or foreign commerce;

(b) Physical capabilities for use by
commerce as in paragraph (a) of this
section; and

(c) Defined geographic limits of the
waterbody.

§329.6 Interstate or foreign commerce.

(a) Nature of commerce: type, means,
and extent of use. The types of commer-
cial use of a waterway are extremely
varied and will depend on the character
of the region, its products, and the dif-
ficulties or dangers of navigation. It is
the waterbody’s capability of use by
the public for purposes of transpor-
tation of commerce which is the deter-
minative factor, and not the time, ex-
tent or manner of that use. As dis-
cussed in §329.9 of this part, it is suffi-
cient to establish the potential for
commercial use at any past, present, or
future time. Thus, sufficient commerce
may be shown by historical use of ca-
noes, bateaux, or other frontier craft,
as long as that type of boat was com-
mon or well-suited to the place and pe-
riod. Similarly, the particular items of
commerce may vary widely, depending
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